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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


cae 


PETITION OF CITY APPELLEES FOR 

REHEARING AND SUGGESTION FOR 

REHEARING EN BANC AND APPENDIX 
ieee ae 


To the Honorable Judges of the 
United States Court of Appeals 
for the Second Circuit: 


The City appellees present this petition for 


rehearing and suggestion for rehearing en banc of the 


decision of April 26, 1976 (attached hereto as "Appendix 
I"), insofar as that decision reversed an order of the 
United States District Court for the Southern District 
of New York (DUFFY, J.), denying plaintiffs’ motion for 
Partial summary judgment. The order of this Court directed 
the District Court to enter partial summary judgment 
in favor of plaintiffs. 

The effect of the Court's order is to compel 
the City (1) to toll the free Harlem and East River Bridges; 
(2) to ban taxicab cruising in midtown Manhattan; (3) 
to reduce parking in midtown Manhattan; and (4) to require 
night-time freight deliveries to businesses. The con- 
sequences of this Court's decision are monumental. The 
cost of compliance could well jeopardize the fiscal vlan 
adopted by the City under the emergency financial legis- 
lation enacted by the State Legislature and literally 
undermine the functioning of the City's government. 
Whatever funds are needed to implement the Court's order 
must be drawn from governmental services that have already 
been severely curtailed - e.g., police, fire and education - 
because the City has no access to the financial markets. 
The implications for the City's residents of any further 
reductions in vital services are potentially catastrophic. 
Moreover, the individual City officials named as defendants 
may be subject to serious civil and criminal venalties 
if they fail to implement the Court's order. All this 


at a time when the enforceability of the Clean Air Act, 


——_——_—_———— 
SS 


~ 


as applied in circumstances virtually identical to the case 
at bar, has been rejected by three Circuit Courts of Appeals. 
See p.9, infra. 

The petition and Suggestion are ma*:, respec- 
tively, pursuant to Rules 40 and 35 of the Pederal Rule; 
of Appellate Procedure. The grounis for this vetition and 
Suggestion are that (1) the Court lacked appellate juris- 
diction to review and decide the District Court's denial 
of partial summary judgment; (2) even if the denial of 
Summ..y judgment were reviewable, no appeal was taken 
from the denial here; and (3) the Court's decision 
denies the City appellees elementary due process, be- 
cause summary judgment has been entered in this case 
without the City appellees ever having been afforded 
a day in court to answer Dlaintiffs' motion or otherwise 
assert their defenses. 

HISTORY OF THE CASE 

On October 11, 1974, the Plaintiffs commenced 

this action, pursuant to 42 U.S.C. §1857h-2, seeking 


declaratory and injunctive relief enforcing the New York 


City Metropolitan Area Airc Quality Implementation Plan 
a he el Dank 
Transportation Controls ("TCP"). The TCP was adopted 


by the State of New York, in accordance with the require- 
ments of the Clean Air Act, 42 U.S.C. §1857 et seq., as 


the method by which automobile emmissions would be reduced 


to federally - prescribed levels. 


By order to show cause returnable July 30, 
1975, plaintiffs moved for a preliminary injunction en- 
forcing the TCP and restraining the New York City Transit 
Authority ("NYCTA") from raising the mass transit fare. 
(Al30.) While that motion was sub judice, plaintiffs 
moved by separate motion on August 5, 1975, for partial 
Summary judgment as to four “strategies” contained in 
the TCP.* (A229.) By stipulation and order (A2} 
the pluintiffs extended to September 5, 1975, the City 
appellees’ time to answer their motion for summary judg- 
ment; the return date for the motion was set for September 
12. On August li, 1975, plaintiffs served an amended 
complaint pursuant to Rule 15(a), F.R.C.P. 

On August 28, 1975, prior to the time that 
City appellees were required to answer plaintiffs' summary 
judgment motion, the District Court issued an order which 
(1) denied plaintiffs' motion for a preliminary injunction 
and dismissed the complaint as to NYCTA, and, further, 
(2) denied sua sponte plaintiffs' separate motion for 
Pactial summary judgment. With regard to the summary 
judgment motion the District Court expressly advised 
the defendants (including City appellees) that a response 
was "unnecessary." (All.) Since the District Court 


*The strategies require the City to toll 


the free Harlem and East River Bridges, to 
ban taxicab cruising in mid=-Manhattan, to 
reduce parking in mid-Manhattan, and to 
implement night-time freight deliveries to 
to businesses. 


disposed of the Summary judgment motion in that fashion, 


the City appellees, obviously, could no longer respond 
to the factual and legal issues raised by that motion. 
However, the City appellees moved to dismiss the amended 
complaint for failure to state a claim upon which relief 
could be granted. By agreement between the Parties that 
motion was adjourned sine die pending resolution of the 
Procedural issues affected by this appeal (e.g., the joinder 
Of USEPA as a necessary party).* 

Meanwhile, on August 29, 1975, plaintiffs served 
theic notice of appeal (attached hereto as "Apvendix 
II") "from the order entered in this action on the 28th 
day of August, 1975 denying plaintiffs' motion for a 
Preliminary injunction and dismissing the complaint as 
against the New York City Transit Authority." Oral 
argument was heard by this Court on March l, 1976, and 
the Court's decision and mandate were issued on April 
26, 1976. In that decision the Court, inter alia, reversed 
the District Court's denial of plaintiff's motion for 
Pactial summary judgment and granted summary judgment 
in plaintiffs' favor. It is on that aspect of the decision 


that we seek a rehearing. 


7At a conference held on Avril 29, 1976, the 


District court denied from the bench the City's 
motion to dismiss without Drejudice to renewal 
thereof in the event t 1s Court, on rehearing, 
witNhdraws its order directing the entry of 
Summary judgment. Thus, if this Court grants 


the relief requested herein, the City appellees 
will still be able to assert their defenses below. 


GROUNDS FOR REHE/ RING 
(1) 

The first ground for a rehearing is that this 
court lacked appellate jurisdiction to review and decide 
the District Court's denial of plaintiffs' summary judg- 
ment motion. It has been the settled rule in this Circuit 
for a decade that orders denying su’' motions are not 
appealable. Chapvel & Co. v. Frankel, 367 FP. 2d 197 (24 
Cir. 1966) (en banc). That rule has been consistently 
reiterated, most recently but several months ago. See, 
e.g., Parkinson v. April Industries, Inc., 520 F. 2d 650, 

4n. 3 (2d Cir. 1975); Herbert Rosenthal Jewelry Corp. 
v. Grossbardt, 428 FP. 2d 551 (2d Cir. 1970); Alart Asso- 
ciates,Inc. v. Arraker, 402 F. 2d 779 (2d ‘ir. 1968). 
(2) 

Second, even if this court could review the 
denial of a summary judgment motion, that question was 
at no time made an issue in this appeal. It must be 
remembered that the District Court's order denied two 
Separate motions: (1) plaintiffs' motion of July 28, 
1975, for a preliminary injunction, and (2) plaintiffs' 
motion of August 5, 1975, for partial summary judgment. 
The notice of appeal, however, stated only that an appeal 
was being taken from the denial of the preliminary injunction 
and dismissal of the complaint as to NYCTA. (Appendix II.) 

Moreover, not only did the notice of appeal 


give no indication that an appeal was being taken from 


the denial cf summary judgment, nothing in plaintiffs’ 
papers suggested that.summary judgment was an issue here. 
For example, the preliminary statement in plaintiffs' 
brief (Br., pp. 1-2) stated, as did the notice of appeal, 
that the appeal concerned only the denial of preliminary 
relief and the dismissal as to NYCTA. Nor can there be 
any question that the summary judgment issue was intended 
to be included in the appeal as so characterized by 
plaintiffs, for elsewhere in their brief (p.8) they clearly 
distinguished between, on the one hand, the denial of in- 
junctive relive” and dismissal as to NYCTA and, on the 
other hand, the denial of the summary judgment motion. 

In fact, although the denial of summary judg- 
ment was discussed by plaintiffs where they recounted 
the history of this case below, nowhere in their brief 
was there anything which even arguably apprised the City 
appellees that the summary judgment issue was before the 
Court. It was nov mentioned anywhere in plaintiffs’ 
enumeration of “Issues Presented." (P1f. Br., pp. 2-3.) 
Indeed, at pages 35-36 of their brief plaintiffs spveci- 
fically stated what relief they sought from this Court; 
Summary judgment was not averted to in any way. Certainly 
the City appellees were entitled to some hint that summary 
judgment was an issue on this appeal, especially in light 
of the far-reaching consequences. Accordingly, we respect- 


fully urge that under these circumstances it was incorrect 


for this Court to review and decide the summary judgment 


issue. See Terkildsen v. Waters, 481 F. 2d 201, 205- 
206 (2d Cir. 1973). 
(3) 

Pinally, as this Court's decision now Stands, 
the City appellees have been effectively denied the basic 
cight of asserting a defense to plaintiffs' claims regard- 
ing the four strategies which are the subject of the 
summary judgment order. The Court stressed in its opinion 
that the City appellees "had not denied" the claims made 
by plaintiffs regarding the alleged violations of the 
four strategies. Slip op. at 3423. Apparently there 
is some misunderstanding about the disposition of the 
summary judgment motion below which has led the Court 
to conclude that the City appellees failed to present 
any defense and that the entry of summary judgment was 
therefore warranted. 

In fact, the City appellees have never had 
an opportunity to respond to the merits of Plaintiffs' 
motion for summary judgment. That motion was made 
(August 5, 1975) after the hearing on the Oreliminary 
injunction (July 30, 1975). Accordingly, the arguments 
made by the City appellees below, and here, were directed 
solely at the preliminary injunction motion. At the time 
those arguments were made below (July 30, 1975) the summary 
judgment mot.on simply was not before the District Court. 


Purther, the District Court precluded any response to 


the «cmmary judgment motion by the City appellees when 
the Court, on its own, denied that motion, together with 
the preliminary injunction motion, some two weeks before 
the return date of the summary judgment motion. (All. ) 
The confusion perhaps arose from the fact that the District 
Court discussed the two motions together (Al1-Al4), giving 
the same reasons for denying both. But it must emphasized 
that the position adopted by the District Court - and 
rejected by this Court - as to the Summary judgment motion, 
was not based on arguments advanced by the City apvellees. 
To the contrary, the City appellees were precluded from 
ever making any argument by the District Court's sua sponte 
disposition of the motion. 

Shortly after the Dist: ‘ct Court rendered its 
Gecision, however, the City appellees moved to dismiss 
the complaint, as we advised this Court on oral argument. * 
The arguments raised by the City appellees are substantial, 
having been recently adopted by three Courts of Appeals. 
See Brown v. Environmental Protection Agency, 521 F. 2d 
827 (9th Cir. 1975), petition for cert. filed, - U.S.-, 
44 U.S.L.W. 3403 (No. 75-909, December 24, 1975); Maryland 
v. Environmental Protection Agency, - F. 2¢ — , No. 74-1007 
(4th Cir. September 19, 1975), petition for cert. filed, 
- U.S. -, 44 U.S.L.W. 3441 (No. 75-960, Janu ry 7, 1976); 
District of Columbia v. train, $21 Ff. 26 971 (D.C. Cir, 


1975), petition for cert. filed, - U.S. - , 44 U.S.L.W. 3440 


¥See p. 5n., subra. 


(No.75-1055, January 26, 1976). Now that certain procedural 
aspects of this case have been resolved by this Court, 
we are ready to argue our motion to dismiss immediately. 
Indeed, we are prepared to present our arguments to this 
Court on rehearing, if that is desired. 

But the effect of this Court's decision is to 
foreclose the City appellees from ever asserting their 
defenses to the four strategies which are the subject 
of the summary judgment order. It is inconceivable that 
this Court ever intended its mandate to direct the entry 
of judgment without allowing the City appellees an 
Opportunity to present a defense. Indeed, the Court's 
direction to the District Court to hold hearings with 
respect to the other strategies indicates precisely the 
Opposite intent. It is, of course, a fundamental 
Principle that under Rule 56(c), F.R.C.P., a Party 
against whom summary judgment is sought is entitled to 
a day in court to show either that there are issues 
of fact Or that summary judgment may not be Jranted 
as a matter of law. See Emnire Electronics Co. v. United 
States, 311 F. 24 175, 177 (2d Cir. 1962}. Most certainly, 
then, considerations of fairness and due process compel 
a modification of the Court's mandate so as to permit 


the City appellees to defend this action. 


May 3, 


1976 


CONCLUSION 


FOR THE REASONS STATED ABOVE, 
THIS COURT SHOULD GRANT RE- 
ARGUMENT AND, UPON REARGUMENT, 
MODIFY ITS MANDATE ISSUED APRIL 
26, 1976, TO DELETE THEREFROM 
THE PROVISION DIRECTING THE 
ENTRY OF PARTIAL SUMMARY 
JUDGMENT IN FAVOR OF PLAINTIFFS. 
IN THE EVENT REARGUMENT IS 
DENIED, IT IS RESPECTFULLY 
SUGGESTE’ THAT THERE BE A 
REHEARING EN BANC, 


Respectfully submitted, 


W. BERNARD RICHLAND, 
Corporation Counsel 
Attorney for City Appellees 
1629 Municipal Building 

New York, New York 10007 
(212) 566-5876 


NINA G. GOLDSTEIN, 
ALEXANDER GIGANTE, JR., 
of Counsel. 
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FRIENDS oF THE Eaatx, Farenps or rae Kasra New Yorr 
Brayce, Narvrar Rzsovrces Dzrensg. Councm,. Iyc., 
Sma Cuvs, Crrmens ror 4 Berres. New Yor, Crruzens 
ron Crzay Am, Ivo. Commrrrzz ron Berrzr Tgaysrr, 
Isc., Exvmowseytan Actrow Coatrriow, Iyc., Haare 
Valczr TRansporration Association, Iystrrvrg FOR 
Pusuic TraysPortation, NYC Crzay Am CaMPaicy, 
New Yorr Starz TRANSPORTATION Councm, Norrm Easr 
TRaNSPORTATION Coaurrion, West Vintuce Comuarrzz, 
Davm Srvz, Pav Dvusev1, 


Plaintiffs-4 ppellants, 


—against— 


Huo Cazzy, Asranay Bzamez, Davo L. Yuwtcx, Micrazr 
J. Cops, Aurezp Eisenprers, Moses L. Kove, Exrvor 
Guoceyxzruer, Roserr A. Low, Michary Lazar, Jonw 
Zcuccorrr, Morris TaRsHis, Pact O’Dwrer, J. Dovcras 
Carroun, Jz, Worms J. Royan, THzoporg KaracHev- 
zorr, P.E., James Meuroy, Ocpey Rzm, Starz or New 
Yors, Crry or New Yorg, New York Crrr TRaNsrr 
AvTHorrry, 

Defendants-Appellees. 


ee 
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Beforg. 


Mansrrzp, Tr«Bers and Mgszrz, 


Circuit J udges. 


Enis 


Appeal from aD Order of the United States District Court, 
Southern District of New York Kevin T. Duffy, Judge, 


50 cents Per ride and ordering enforcement of anti-polly- 
tion Provisions of the Metropolitan New York City Trans. 
portation Contro] Plan 4>Proved pursuant to the Clean Air 
Act Amendments of 1970, 42 U.S.C. $§1857, 2 seq. Held 
that Preliminary relief restraining the fare increase was 
Properly declined, that the district court improperly denied 


ALEXANDER Gicayre, Je, Esq, New York, N.Y. 
(W. Bernard Richland, Corporation Coun- 
sel, Nina G. Goldstein, Attorney, Tsaac Klep- 
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fish, Esq., New York, N.Y., of counsel), for 
Defendants- Appellees Beame, Codd, Eisen- 
preis, Kove, Guggenheimer, Low, Lazar, 
Zuccotti, Tarshis, O’Dwyer, Karagheuzof 
and The City of New York. 


James P, McManon, Esq., Brooklyn, N.Y. (Stu- 
art Riedel, Esq., Nancy A. Serventi, Attor- 
ney, Terrance J. Nolan, Esq., Brooklyn, 
N.Y., of counsel), for Defendant-A ppellee 
New York City Transit Authority. 


Mawsrrexp, Circuit Judge: 


This appeal arises out of the efforts of a group of the 
country’s leading environmental and citizens’ groups to 
enjoin and roll back the increase in New York City transit 
fares from 50 cents to 35 cents per ride and to enforce 
the “clean air” provisions of the Transportation Control 
Plan for the Metropolitan New York City Area (“the 
Plan”), which have long been approved pursuant to the 
Clean Air Act Amendments of 1970, 42 U.S.C. $§1857, 
et seq. (“the Act”). Defendants include the State and City 
of New York and named officials of both goverimental 
entities as well as officials of the New York City Transit 
Authority’ (“TA”). The dispute raises important ques- 
tions concerning the viability of the citizen suit provision 
of the Act, $304, 42 U.S.C. §1857h-2, and the enforceabil- 
ity of the air quality standards enacted by Congress under 
that statute. 


1 Neither the State nor State governm:~* officials appeared before this 
court or the district court to answer plaintiffs’ challenges. Attorneys 
for the New York City Transit Authority and for the City government 
appeared and filed briefs. 
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Tes Statrvurs 


To understand the issues a brief preliminary outline of 
the relevant statutory provisions governing the state’s 
obligation to clean up the air of Metropolitan New York 
City is necessary.’ Expressing dissatisfaction with earlier 
efforts at air pollution abatement,’ Congress enlarged the 
federal government’s role through enactment of the Clean 
Air Act Amendments of 1970, 42 U.S.C. §§1857, et seq. 
The United States Environmental Protection Agency 
(“EPA”) was instructed to establish national air qual- 
ity standards of two types: (1) “primary ambient” (out- 
door surrounding air) standards necessary for protection 
of the public health, §109(b) (1), 42 U.S.C. §1857c-4(b) (1), 
and 2) “secoudary ambient” standards “requisite to pro- 
tect the public welfare from any known or anticipated 
adverse effects associated with” air pollution, §109(b) (2). 
Each of the 50 states was obligated within nine months 
thereafter to submit to the EPA an implementing plan 
for achievement of these standards, §110(a)(1), 42 U.S.C. 
§1857c-5(a)(1). In particular, the states’ plans were to 
satisfy the primary, health-related standards “as expedi- 
tiously as practicable” but in no case later than three 
years from the date of EPA approval, 4110(a) (2) (A) (i), 
and the secondary standards within a “reasonable time” 
to be fixed by a timetable, §110(a)(2)(A)(ii). According 
to the approved timetable, state plans were to be filed by 


2 For further discussion of the history and operation of the statute, see 
the deseriptions by the Supreme Court in Train v. V.BD.C., 421 U.S. 
60, 63-67 (1975), and by this court in Friends of the Earth v. EP-4., 
499 F.2d 1118, 1120-23 (2d Cir. 1974). See also Luneberg, Federal 
State Interaction Under the Clean Air Amendments of 1970, 14 B.C. Ind. 
& Com. L. Rev. 637 (1973). 


3 See, o.g., Pub. L. 86-493, 74 Stat. 162 (1960); Clean Air Act of 1963, 
717 Stat. 392; 79 Stat. 992 (1965 amendments); 80 Stat. 954 (1966 
amendments); Air Quality Act of 1967, 81 Stat. 485. 
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April 1973 and the primary air quality standards met by 
May 31, 1975. See Natural Resources Defense Council, 
Inc. v. E.P_A., 475 F.2d 968 (D.C. Cir. 1973). Should a 
State plan prove unsatisfactory in satisfying the ambient 
standards, the EPA itself is directed by Congress to de- 
velop an appropriate implenenting plan in its stead, 
§110(¢) (1). 

Since abatement and control of air pollution through 
Systematic and timely attainment of the air quality stan- 
dards is Congress’ overriding objective, a plan, once 
adopted by a state and approved by the EPA, becomes 
controlling and must be zarried out by the state. Modif- 
cations are permitted by the Act only cautiously and 
grudgingly. The EPA is authorized to approve revisions 
of the original plan, §110(a) (3), only if it is satisfied 
that the revised plan still meets the requirements of the 
national air quality standards, §110(a)(2). In addition, 
& state may request postponement of plan implementation 
“for not more than one year,” * §110(f), provided it “can 
satisfy the stringent conditions” imposed by that provi- 
sion,’ Train vy. NRD.C., 421 0.8. 60, 90 (1975). In all 
other cases full compliance with the plan is mardated. 
See id. at 89-90, 


4 The Supreme Court has left open the question of whether successive 
postponements are permissible, noting that such a step appears in ten- 
sion with the final bill that emerged from Conference, which deleted 
explicit language found in a Predeceseor Senate bill authorizing repeated 
postponements. Train y. VBD.C., supra, 421 0.3. at 85-86 n.21. 


5 These conditions, listed in the conjunctive in the statute, include ¢ 
history of good-faith efforts to comply with the Plan, the unavailability 
of requisite technology, alternative procedures that mitigate the dom. 
age to public. health, and the importance to “national security or to the 
publie healt or welfare” of the continued operation of the pollution 
source, §110(f) (1) (A)-(D). 
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Facts 


The history of New York State’s steps toward compli- 
ance with the Clean Air Act through July 1974 is detailed 
in our prior opinion. See Friends of the Earth v. EP A., 
499 F.2d 1118 (2d Cir. 1974). It is sufficient for preseat 
purposes to note that the State submitted to the EPA a 
plan called the Transportation Control Plan for the Met- 
ropolitan New York City Area (“the Plan”), containing 
32 mandatory “strategies” or schedules of specific actions 
to be taken by certain dates to abate air pollution. The 
strategies were designed to meet the 1975 primary air 
quality deadlire, to maintain air quality beyond that date 
to create contingency steps or procedures should the pri- 
mary strategies fail, and to plan for attainment of the 
secondary ambient air quality standards. The Plan was 
approved by the EPA on June 22, 1973, with certain re 
visions. 

In 1974 environmental and citizens’ groups attacked the 
Plan by way of a petition for review, Friends of the Earth 
v. E.P.A., supra, arguing that several of the strategies 
were vaguely worded and inadequate in light of the air 
pollution standards mandated by the Act. Officials from 
the federal and state governments defended the strategies. 
We upheld the Plan in most respects, returning a few pro- 
visions to the EPA for further explanation. Friends of 
the Earth v. E.P_A., supra. Consequently, with the ac- 
ceptance by the EPA and judicial ratification by this 
court, the Plan became binding upon and enforceable 
against state and local officials, subject only to the nar- 
Tow revision and postponement provisions allowed by the 
Act. 

Nevertheless, enforcement of the Plan’s strategies suf- 
fered because of inaction on the part of those legally 
obligated to put it into effect. In 1974, at the original 
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argument before this court, the State had already fallen 
behind in compliance and consequently both the ZPA and 
citizen groups requested that the court order immediate 
enforcement of the Plan’s strategies. The court, however, 
was unable at that time, because of lack of jurisdiction, 
to order compliance, 499 F.2d at 1128, in the absence of a 
suit to enforce the Plan. The Act expressly provides only 
two methods for securing enforcement: a suit initiated 
by the EPA, $113, 42 U.S.C. §1857c-8, or a citizen svit 
pursuant to $304, 42 U.S.¢. §1857h-2, which authorizes 
citizens, as private attorneys general, to enforce state im- 
plementation plans provided (a) the citizen gives 60 days’ 
notice of a violation to the EPA, the state and the alleged 
violator, and (b) the EPA or State has failed within the 
60-day period to secure compliance or to bring an action 
for enforcement. Section 304(a)(1) provides that upon 
meeting these requiremements 


“Ca]ny person may commence a civil action on his own 


behalf— 


“(1) agaist any person (including (i) the United 
States, and (ii) any other governmental instrumen- 
tality or agency to the extent permitted by the Elev- 
enth Amendment to the Constitution) who is alleged 
to be in violation of (A) an emission standard or 
limitation under this chapter or (B) an order issued 
by the Administrator or a State with respect to such 
a standard or limitation... .” 


Pursuant to this authority the present citizen action was 
commenced. 

On August 5, 1974. plaintiffs served their citizen suit 
notice of violation, $304(b)(1)(A), and, after the required 
60-day notice period had expired without compliance by 
the State and without the initiation of enforcement pro- 
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ceedings by the EPA, plaintiffs on October 11, 1974, com- 
menced their action in the Southern District of New 
York and applied for preliminary relief. The City sought 
to avoid injunctive relief on the ground that the Plan 
was in the process of being formally revised. The State’s 
Assistant Attorney General, on the other hand, adopted 
a somewhat ambivalent position. See Friends of the Earth 
v. Wilson, 389 F. Supp. 1394, 1395-96 (S.D.N.Y. 1974). 
He admitted “that he had a great deal of difficulty with 
his clients’ arguments.” He also acknowledged that the 
Plan “is a legally enforceable plan, is a legally adequate 
plan and that the state is committei.. . to fulfilling its 
responsibilities thereunder.” Howey :r, he then informed 
the court that the “State apparently has no intention of 
implementing certain strategies,” while admitting that “{i]f 
there is @ valid leral ground for such a refusal, we have 
not been able to find it, your honor.” In addition, he 
disputed the legal contention of both the city officials and 
the State Department of Environmental Conservation “that 
the proposed revision precluded enforcement of the plan,” 
by noting that the revision was “speculative at best” and 
that the Governor-elect had opposed any such revision. 
Events a mere four days later proved the speaker correct 
concerning the uncertain nature of the “pending” revision. 

The district court, Kevin T. Duffy, Judge, recognized 
that the State and City in effect conceded that they were 
in noncompliance with the Plan. However, on December 
16, 1974, Judge Duify denied relief, stating that in light 
of the proposed revision he would await clarification of 
the EPA’s position and that the court lacked the exper- 
tise to supervise enforcement, which would involve “highly 
technical” problems. 389 F. Supp. at 1396. 

Four days later the EPA ruled that the State had 
failed to complete its application for a revision and on 
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January 8, 1975, issued notices of violation with respect 
to 12 of the 32 strategies contained in the Plan, §113(a) 
(1), 42 U.S.C. §1857¢c-8(a)(1). The EPA, however. re. 
fused to initiate judicial enforcement proceedings as an- 
thorized by §113 of the Act and instead attempted to 
negotiate consensual administrative orders.‘ By July, 
1975, three months after the March 31 deadline for sat- 
isfaction of the primary ambient standards had expired, 
the City and State remained in explicit violation of four 
of the most important strategies’ and had consented ‘o 
eight other strategies. Administrative action apparently 
had not even been commenced to enforce the remaining 
twenty. As of that date, although the Plan was designed 
to reduce carbon monoxide pollution by 78%, carbon mon- 
oxide levels in the City (95% of which are attributable 
to motor vehicles) had actually increased since pre-Plan 


6 The Administrator of the EPA is anthorized, upon finding that an 
implementation plan is being violated, to issue orders direccing the per- 
som in violation of the Plan to comply. However, if that person violates 
the order the Administrator's only recourse is to commence @ civil action 
im the district court for appropriate relief. See §113(a)(1), (4) (b), 
42 U.S.C. §1857¢-8(a)(1), (4) & (>). Amy person who knowing rio- 
lates an iraplementation plan’s requirements or ax order issued by the 
Administrator is guilty of a misdemeanor punishable by a fine of noc 
more than $25,000 per day of violation or by imprisonment for not more 
than one year, or both, $113 (¢) (1). 


7 These strategies are: reductions in business district parking, selective 
bau om taricab cruising, tolls on the East and Harlem River bridges, 
and night-time freight movemer’ The last two of these strategies were 
aided to the Primary strategies by Governor Rockefeiler on April 17, 
1973, in a letter to the EPA in which the Governor requested, and sub- 
sequently received, extensions of time to meet the pQ .cochemical oxidants 
standard and carbon monoxide standards of the original plan. 


3 Emission inspections of cars, trucks, and taxicabs, mechani. training, 
enforcing existing traffic regulations, traffic management, increased «x- 
Press bas services, and retrofit of trucks. Even here, however, the 
plaintiff's allege that City and State officials have failed to comply with 
the administrative order. The EPA recently has fled separ ** suit to 
euforce the taxieab-inspection strategy. 
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days by some 25% and were now five times the level 
set by federal health standards. Thus these violations 
were significantly harmful to public health. 

In late July the Transit Authority announced a pend- 
ing transit fare increase from 35 cents to 50 cents. Be- 
lieving that such an increase would undermine implemen- 
tation of the Plan, plaintiffs returned to the district ¢ourt 
on July 28, 1975, and, through an order to show cause, 
sought a preliminary injunction restraining the fare in- 
crease and ordering Plan enforcement. On Angust 4, 
1975, plaintiffs moved for partial summary judgment en- 
forcing four strategies that indisputably were being vio- 
lated and that were cited as violations by the EPA See 
note 7 supra. In addition, plaintiffs again requested the 
enforcement of. the entire Plan. 

On August 28, 1975, the district court again denied 
plaintiffs’ request for relief on several grounds.’ In re- 
fusing to enjoin the fare increase Judge Dutfy noted 
that the original complaint and statutory notice required 
by §304(b)(1) had failed to name the Transit Authority 
(“TA”), the agency to which responsibility for the fare 
increase had been delegated. Therefore, although notice 
was given to its sister agency, the Metropolitan Trans- 
portation Authority, and to the state authorities officially 
responsible for compliance with the Plan, and although 
TA officials had notice in fact, the district court dismissed 
the complaint as to the TA for violating “[{s]tandards of 
fairness and due process.” In addition, the court found 
that there was a “substantial question” as to whether the 
court had subject matter jurisdiction over the fare jn- 
crease since the terms of the Plan did not prohibit such 
an increase. 


3 74 Civ. 4500. The order and opinion are not officially reported. 
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The district court also refused enforcement of the Plan. 
Even though the defendants had not denied plaintiffs’ alle- 
gations that they were in outright violation of at least four 
important strategies and were in varions stages of non- 
compliance with the remaining twenty-eight,"* the district 
court, apparently proceeding on the basis of unsupported 
assumptions derived from “a plethora of paper emanating 
from the parties,” concluded that “there exist Iaany true 
issues of fact... .”™ The court also apparently relied upon 
the fact that several orders were “presently under negotia- 
tion” between the EPA and +l» State. However, tne court 
neither defined these “issues of fact” nor explained the 
reasons for its unwillingness to enforce those strategies as 
to which the defendants were clearly in default other than 
to state that enforcement would necessitate excessive super- 
vision by the district court “where there is already a fed- 
eral agency charged with the enforcement of the Plan.” 
Accordingly, he ordered that the action be dismissed unless 
plaintiffs joined the EPA as a party within 10 days. On 
the following day, August 29, 1975, plaintiffs filed their 
notice of appeal from the district court’s order. 


10 Indeed, at oral argument before this court the City’s attorney also 
acknowledged widespread noncompliance with the air quasity plan, al- 
though he disliked that choice of words and preferred to state that the 
City “had fallen behin’~ the mandated timetable. The State, ait’ ous* 
primarily responsible for Plan compliance, has remained silent on this 
appeal. 


ve | Judge Duffy, referring to the eight strategies with respect to which 
formal administrative consent orders had been negotiated between the 
State and the EPA, see note 3 supra, noted that plaintiff's alleged that 
even these orders had not been complied with and proceeded to surtuise 
that “(i]t must be assumed that defendants would disagree with this 
allegation.” From this he apparently concluded that, since “it must be 
assumed” that at least these eight of the 32 strategies remain in dispute, 
relief is properly denied as to all of the Plan's provisions. 
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Discvussiow 


Since the district court appear” to have labored under 
some fundamental misconceptions regarding not only the 
purpose of the citizen suit provisions of the Clean Air Act 
but also the roies of the parties and the court’s own duty 
in such a suit, some clarification of these matters is essen- 
tial at the outset. 

In enacting $304 of the 1970 Amendments, Congress made 
clear that citizen groups are not to be treated as nuisances 
or troublemakers but rather as welcomed participants in 
the vindication of environmental interests. Fearing that 
administrative enforcement might falter or stall, “the citi- 
zen suits provision reflected a deliberate choice by Congress 
to widen citizen access to the courts, as a supplemental and 
effective assurance that the Act would be implemented and 
enforced.” Natural Resources Defense C uncil, Inc. v. 
Train, 510 F.2d 692, 700 (D.C. Cir. 1975). The Senate Com- 
mittee responsible for fashioning the citizen suit provi- 
sion emphasized the positive role reserved for interested 
citizens: 

“Government initiative in seeking enforcement under 
the Clean Air Act has been restrained. Authorizing 
citizens to bring suits for violations of standards should 
motivate governmental agencies charged with the 
responsibility to bring enforcement and abatement 
proceedings.” 


Senate Committee on Public Works, S. Rep. 91-1196, 91st 
Cong., 2d Sess., at 35-36 (1970). See also Committee of 
Conference, H.R. Rep. No. 91-1783, 91st Cong., 2d Sess. 
; 12 The House bill contained no provision for citizen suits. The Senate 

version prrvailed in Conference Committee. See Committee of Confer- 


ence, HR Rep. No. 91-1783, 91st Cong., 2d Sess. (1970), reprinted in 
USEPA. Legal Compilation (Air), Vol. III, at 1386 (1973). 
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(1970), reprinted in U.S.E.P.A., Legal Comp*'ation (Air), 


Vol. III, at 1386-87 (1973). And the Congress apparently _ 


was sufficiently pleased with the operation of the citizen 
suit section of the Clean Air Act to essentially duplicate 
the provision in the subsequently enacted Water Pollution 
Control Act of 1972, §505, 33 U.S.C. §1365. 

Thus the Act seeks to encourage citizen participation 
rather than to treat it as curiosity or a theoretical remedy. 
Possible jurisdictional barriers to citizens actions, such as 
amount in controversy and standing requirements, are ex- 
pressly discarded by the Act. As additional encouragement 
the Act expressly authorizes courts to award costs of liti- 
gation to any party when “appropriate,” 4304(d); see 
Natural Resources Defense Council, Inc. 7. E.P4., 512 F.2d 
1351, 1357 (D.C. Cir. 1975); Natural Resources Defense 
Counci, Inc. v. E.P.A., 484 F.2d 1331 (1st Cir. 1973). 


“The courts should recognize that in bringing legiti- 
mate actions under this section citizens would be 
performing a public service and in such instances the 
courts should award costs of litigation to such party. 
This should extend to plaintiffs in actions which result 
in successful abatement but do not reach a verdict. 
For instance, if as a result of a citizen proceeding and 
before a verdict is issued, a defendant abated a vio- 
lation, the court may award litigation expenses borne 
by the plaintiffs in prosecuting such actions.” Senate 
Committee on Public Works, supra, at 37. 


Once a citizen suit to enforce an EPA-approved state 
implementation plan has been properly commenced, the 
district court is obligated, upon a showing that the state 
has violated the plan, to issue appropriate orders for its 
enforcement. The court may not, over the plaintiff's ob- 
jection, eseape this obligation on the ground that the EPA 
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is attempting to negotiate consent orders or has not been 
joined as a party in the citizen suit. Indeed, since it is 
EP 4A’s failure to obtain compliance and to seek enforcement 
that brings the citizen suit into play, it would defeat the 
very purpose of that enforcement mechanism *o require 
that the EPA be dragged reluctantly into the enforcement 
proceedings. The statute simply obligates the citizen plain- 
tiff to provide the EPA with notice of the Plan’s violation 
and of the upcoming private enforcement suit, § 304(b) (1) 
(A). The agency can then decide for itself whether or not 
to participate in the proceedings. “[T]he Administrator 
has the right to intervene in the suit, but he is not required 
to be a participant in such litigation and his absence does 
not render the action infirm.” Metropolitan Washington 
Coalition for Clean Air v. District of Columbia, 511 F.2d 
809, 814-15 (D.C. Cir. 1975). 

Of course the EPA’s participation in a citizen enforce- 
ment suit is welcomed by the court, since the EPA, as the 
agency vested by Congress with important overall respon- 
sibilities related to the matter under consideration, pos- 
sesses expertise which should enable it to make a major 
contribution. But both the underlying rationale and legis- 
lative history surrounding the citizen suit provision demon- 
strate that Congress intended the district court to enforce 
the mandated air quality plan irrespective of the failings 
of agency participation. As noted earlier, the very purpose 
of the citizens’ liberal right of action is to stir slumbering 
agencies and to circumvent bureaucratic inaction that in- 
terferes with the scheduled satisfaction of the federal air 
quality goals. 

Nor may the district court deny citizen enforcement of 
an approved state implementation plan on the ground that 
the task of supervising enforcement would be anduly bur- 
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densome or require the court to grapple with “highly tech- 
nical” problems. Whatever may be the wisdom of having 
added this chore to the others imposed by new legislation 
upon the federal judiciary, Congress’ intention that the 
courts must accept the duty is clear and unmistakable. 
Realizing that the responsibility for enforcement would 
thus fall upon the courts, Congress nevertheless viewed a 
plan’s strategies as containing sufficiently clear and specific 
guidelines to enable a federal judge to direct compliance, 
armed as he is with the power to obtain such export advice 
and assistance as may be necessary to guide him. 


“Enforcement of pollution regulations is not a tech- 
nical matter beyond the competence of the courts. The 
citizen suit provision is consistent with principles un- 
derlying the Clean Air Act, that is the development of 
identifiable standards of air quality and control mea- 
sures to implement such standards. Such standards 
provide manageable and precise benchmarks for ep- 
forcement.” Senate Committee on Public Works, 
supra, at 37. 


Indeed federal courts are daily called upon to resolve com- 
plex and difficult questions in many diversified fields such 
as antitrust, patent, and admiralty. Furthermore, in adopt- 
ing 4 304, Congress specifically considered but rejected 
arguments advocating the deletion or weakening of the 


—_——__. 
13 As the substantial flow of affidavits submitted on behalf of the parties 
demonstrates, the district court operating in an adversarial setting can 


experts provided by the parties themselves. In addition, opportunities 
are open for the court to arrange for neutral technical advisors and 


122 U. Pa. L. Rev. 509, 546-49 (1974), 
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citizen suit section of the Act on the ground that enforce- 
ment difficulties would overburden the courts.** 

With these principles in mind we turn to the issues which 
are the immediate subject of this appeal: whether the dis- 
trict court erred in (1) x ‘using to enjoin the transit fare 
increase, and (2) refusing to enforce those strategies of 
the Plan which admittedly are being violated and to take 
steps toward enforcement of the other provisions of the 
Plana. With respect to the first of these two matters—the 
fare increase—we hold that the district court did not abuse 
its discretion in denying preliminary relief. As for the 
enforcement of the Plan’s strategies, we direct the district 
court immediately to issue such orders as are necessary to 
enforce those strategies admittedly being violated and to 
conduct an expeditious hearing to determine the remaining 
violations and to enforce the other strategies as required 
by the Plan. 


Tae Traxsrr Fars Lycuzasz 
Notice 


The district court’s primary basis for refusing to en- 
join the transit fare increase was its finding that the notice 
given by the plaintiffs to the TA, the governmental agency 
to which responsibility for the transit fare schedules is 
delegated by the state, was inadequate. We disagree and 
find that the notice was clearly sufficient. 

On August 5, 1974, as prescribed by the Clean Air Act, 
§304(b)(1)(A), 42 U.S.C. §1857h-2(b) (1),”* plaintiffs sent 


l¢ For the arguments opposing {304 on this basis, see Cong. Ree. Vol. 
116 (Sept. 21-22, 1970), at 32,925-26 (Senator Hruska); id. at 33,102 
(Senator Griffin). For the major responses, see id. at 32,926-27 (Senator 
Mnskie) ; id. at 33,104 (Senator Hart). 
15 “No action may be commenced— 
“(1) under subsection /a)(1) of this ssction— 
“(a) rior to 60 days after the plaintiff has given notice of the 
yio..tion (i) to the Administrator, (ii) to the State in which the 
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their citizen suit notice of violations, including a compre- 
hensive 34-page Table of Violations, to the Governor of 
New York State, the EPA, and the New York State De- 
partment of Environmental Conservation. While claiming 
that this notice met the requirements of the Act, plaintiffs 
additionally sent individual notice to each of 15 agents 
and agencies of the State to whom the State had dele- 
gated some responsibility for Plan compliance. In this 
latter group were officials of New York City and officers 
of the Metropolitan Transportation Authority (“MTA”), 
the T.A’s sister agency, including their joint chairman, 
David I. Yunich. Although the MTA and the TA techni- 
cally are separate corporate entities under state law, they 
have the same chief executive, the same Board of Direc- 
tors, issue a combined annual report, and, at the time of 
this suit, were represented by the same General Counsel. 
Thus David L. Yunich, the head of TA end named defen- 
dant in this action, had actual notice of the alleged vio- 
lations and of the Proposed suit, as did the General Coun- 
sel of TA, although the notice was addressed to both men 
in their capacities as MTA rather than TA officials. 
The complaint, filed after the 60-day notice period had 
expired, again named as defendauts the state and city of- 
ficials and David L. Yunich “in his official capacity as 
chairman of the [MTA].” When plaintiffs later sought 
to amend their complaint to add the TA as a defendant, 
the latter moved to dismiss on the ground that the 60- 
day notice required by the Act had not been provided. 
The 2istrict judge accepted the TA’s argument in light of 
“{s]tandards of fairness and due process” and dismissed 
.the complaint. We hold this technical, crabbed reading of 


Violatiou oceurs, and (iii) to any alleged violator of the standard, 
limitation, or order... .” 
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the statute’s notice requirement to be clearly erroneous 
and reinstate the complaint as to the TA. 

The district court’s excessively restrictive construction 
of the citizen suit notice requirement is completely at odds 
with the announced purpose of the statute, which looks to 
substance rather than to form in an effort to facilitate 
citizen involvement, As the Senate Committee on Public 
Works, supra, at 36, noted in authorizing the establish- 
ment of regulations governing the notice requirement of 
$304: 


“The regulations should not require notice that 
places impossible or unnecessary burdens on citizens 
but rather should be confined to requiring information 
necessary to give a clear indication of the citizens’ 
intent.” 


Courts have consistently echoed the theme that the 60-day 
notice requirement is to be construed flexibly and realis- 
tically in order to further its essential purpose of providing 
“administrative agencies time to investigate and act on an 
‘alleged violation” rather than to hinder citizen participa- 
tion. Natural Resources Defense Council, Inc. v. Callaway, 
524 F.2d 79, 84 n.4 (2d Cir. 1975) ; Conservation Society of 
South Vermont, Inc. v. Secretary of Transportation, 508 
F.2d 927, 938-39 (2d Cir. 1974), vacated on other grounds, 
96 S. Ct. 19 (1975). 


Looking both to the letter of the statute and to the pur- 
poses underlying the citizen suit provision, plaintiffs ade- 
quately performed their responsibility of providing in- 
formative notice. Under the Act the parties required to be 
notified were the “Administrator,” 4304(b)(1)(A)(i), the 
“State in which the violation occurs,” §304(b)(1)(A) (ii), 
and the “alleged violator,” §304(b)(1)(A) (iii). It is un- 
disputed that the Administrator and the State were both 
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notified. The only remaining question is whether the re- 
quirement of notice to the “alleged violator” obligates the 
citizen to give formal notice directly to all of the involved 
agencies of the State in addition to notice to the primary 
State officials. Since the agencies merely act as delegates 
of the State, we hold that it does not. 

As the State of New York recognizes," it, rather than 
its local agency, is responsible under the Act and relevant 
regulations for the creation and enforcement of its Air 
Pollution Abatement Plan, §107(a), 42 T.S.C. $1857¢-2; 40 
C.F.R. §5L11(f). Although it may choose to act through 
designated agents such as the TA. such designation does 
not relieve the State of its respousibility to carry out the 
Plan. See 40 C.F.R. §51.11(f). For purposes of receiving 
formal statutory notice, the ate and its agencies there- 
fore must be treated as one; service of notice upon the 
State is service upon the “alleged violator’ within the 
meaning of §304(b)(1) (A) (iii), since the State as the prin- 
cipal is legally responsible for the acts of its agent. The 
Act’s notice requirement was therefore satisfied by service 
of notice upou the State as the alleged violator.** 

Our interpretation of the Act’s provision for citizen suit 
notice accords with EPA’s own practice of treating notice 
to the State as notice to the Ta. Before commencing suit 


16 In an affidavit submitted to the district court on August 1, 1975, the 
Assistant Attorney General of New York State acknowledged: “The 
State of New York is charged under the Federal Clean Air Act Amend- 
ments of 1970... with the respousibility of achieving full compliance 
with national ambient air quality standards... . The State will exer- 
cise its full enforcement responsibility under the Act to insure State- 
wide compliance, including the City of New York.” 


17 Our interpretation does not render superfuous the third prong of the 
notice requirement. The apparent overlap between (ii) and (iii) will 
not arise when a private party, rather than a delegated public agency, 
is in violation of the Plan. In such an eventuality, the State still must 
be notified under (ii) while the private party, as “alleged violator,” 
receives separate notice under (iii). See 40 C.FR $54.2. 
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under $113(a) (1), 42 U.S.C. §1857¢-8(a)(1), the EPA must 
give notice of the Violation to “the Person in violation of 
the plan and the State in which the plan applies... .” 
January 8, 1975, in issuing notices pursuant to this section 
for alleged noncompliance with the express bus strategy 
of the Plan, responsibility for which is delegated by the 
State to the TA, the EPA notified the State, not the TA 
directly, that the State and City of New York are “in viola- 
ti-a of the Transportation Control portion of the New 
York City... Plan” Subsequently it was the State, not 
the TA, that admitted Violation of the strategy in a con- 
sent order dated April, 1975. The Act does not require or 
warrant the imposition of more onerous burdens of notice 
upon citizen plaintiffs than upon the EPA itself. As evi- 
dent here, a state air pollution plan is likely to involve 
Participation on the part of literally dozens of State and 
local agencies. To require that precise formalistic notice 
be provided to each is to erect wholly unrealistic barriers 
to citizen access to the courts as insured by Congress. The 
citizen would be relegated to a guessing-game rer tiniscent 
of strict common-law pleading long ago discarded. 

Nor does the record Support the district court’s concin- 
sion that the notice in this case Violated “[s]tandards of 
fairness and due Process.” This statement first turns upon 
the court’s erroneous assumption that the TA “js nowhere 
mentioned in the complaint.” In fact, 144 of the Amended 
Complaint and the accompanying Table of Violations er. 
Pressly refer to the Transit Authority as failing to perform 
its responsibilities under the Act. This complaint, which 
must be constrned liberally, International Controls Corp. 
v. Vesco, 490 F.2g 1334, 1351 (2q Cir.), cert. denied, 417 
U.S. 932 (1974) ; Local 33, International Hod Carriers y. 
Mason Tenders, 291 F.2d 496, 502 (2d Cir. 1961), is plainly 
sufficient in apprising the TA of the allegations leveled 
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against it and the relief sought. Moreover, it is undisputed 
that actual notice was provided both to David L. Yunich 
and to the MTA. Regardless of “he h-t being worn by the 
joint officials of the MTA and TA, this notification in fact 
advised them of the proposed :itizen snit and afforded 
them the requisite opportunity and time to investigate and 
to act on the alleged violation. This amply satisfies the 
language and spirit of the Act and the purposes to be 
served by a notice requirement under prevailing liberal 
pleading rules. Accordingly, we reinstate the TA as a 
defendant in the action 


Subject Matter Jurisdiction 


As a further ground for refusing to enjoin the transit 
fare increase the district court stated that “ft]here is also 
a substantial question in my mind as to whether this Court 
has. subject matter jurisdiction over the fare increase,” 
since jurisdiction was grounded upon the Clean Air Act, 
§304(a)(1), and the Plan promulgated thereunder “does 
not contain any language prohibiting a fare increase.” We 
agree that jurisdiction is not available in this enforcement 
proceeding to test the validity of the fare increase. 

The citizen suit provision of the Act speaks in specific 
terms, conferring jurisdiction on the court to entertain any 
citizen suit claiming a violation of “an emission standard 
or limitation under this chapter’ or of “an order issued 
by the Administrator or a State with respect to such a 
standard or limitatior .. .” §304(a)(1). The stabiliza- 
tion of transit fares is not an expressed strategy of the 
Plan as adopted by the State, accepted by the E.P.A. and 
upheld by this court. Friends of the Eorth v. EP.A., 
supra, 499 F.2d at 1125. As a result, the fare increase 
is not an overt violation of the above provisions of §3 
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and we lack subject .oatter jurisdiction to review the 
propriety of the T..’s action. 

In finding lack of ju.isdiction to roll back the transit 
fare increase at this time, however, we hasten to point 
out that our earlier decision in Friends of the Earth v. 
E.P.A., supra, was predicated on the assumption that com- 
pliance with the Plan’s other strategies, particularly those 
limiting parking spaces in business districts and provid- 
ing express b.s service, would achieve the overriding ob- 
jective of “compelling [drivers] to use other modes of 
travel besides automobiles. .. .” See id. at 1125. This 
basic assumption has proven to be misguided. Noncompli- 
ance with most of the specified provisions of the Plan is 
undisputed, resulting in heavy increases in air pollution. 
Under present conditions, both the EPA‘ and state an- 
thorities*® agree, furthermore, that the transit fare in- 


18 At the request of Judge Duffy, Gerald M Hansler, Regional Admin- 
istrator of the EPA, on Angust 1, 195, submitted a letter explaining 
the agency's position on the fare increase. The EPA daily predicted 
that the hike will “induce more subway and bus passengers to use their 
cars,” and noted that the EPA consequentiy may require a $110 revi- 
sion of the original plan requiring even “more effective pollution con- 
trol measures. ..."” The Administrator also stated that the City’s 
failure to impose toll fares upon *'.¢ East and Harlem River Bridge 
crossings, as provided in the Plan, has deprived the City of a valuable 
source of revenue designed to substitute for transit fare increases; 
this complies ith the State’s position vefore this court during the first 
appeal of thn ase that the bridge toils, in addition to encouraging 
carpooling and abating pollution directly, were intended “to raise rev- 
enues for the City mass transit system....” In conciusion, the EPA 
held: “To reiterate, we believe that an increase in fares on (Transit 
Authority] subways and buses will detrimentally affect the public health 
and weifare and that other measures are available, and required by 
the present TCP [the Plan], which would avoid this harmful result.” 


19 In an affidavit submitted by New York State Assistant Attorney 
General James P. Corcoran, dated August 1, 1975, the State predicted 
a loss of ridership of approximately 10%, producing “an increase in 
vehicular traffic in the Manhattan central business districts, to the detri- 
ment of air quality in that area.” But until the deterioration in air 
quality “can be projected with greater certainty,” the State felt itself 
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crease can be expected to produce approximately a 10% 
loss of rapid transit ridership, which would have an ad- 
verse influence on the Plan’s central aim of inhibiting re- 
liance on the automobile. Further, both apparently are 
in accord that a formal {110 revision of the Plan may be 
necessary to take into account the fare rise.** Should these 
serious predictions prove to be accurate," the EPA or 
citizen groups, of course, are free to seek appropriate re- 
visions of the Plan under the Act. But such review does 
not rest upon {304 and accordingly we are without juris- 
diction to order transit fare relief. 


ENFORCEMENT OF THE Pray 


The primary relie! sought by the citizen plaintiffs is en- 
forcement of the Plan, which was approved by the EPA 
pursuant to §110(a)(2) of the Clean Air Act, 42 U.S.C. 
§1857c-5(a)(2), and upheld by this court some 20 months 
ago, Friends of the Earth v. E.P.A., supra. Specifically, 
the plaintiffs seek reversal of the district court’s denial 
of partial summary judgment which would compel enforce- 
ment of the four strategies of the Plan** being violated 


to be in an inadequate position “to assess what additional measures 
need to be undertaken,” although it recogrized that a formal §110 
revision of the Plan might be necessary to achieve the ambient air 
standards. 


20 See the statements of the EPA and State officials, notes 13 and 19 
gupra. 


21 The TA predicts < loss of ridership in the vicinity of 3-4%, but has 
not produced complete and organized figures to subctantiate its predic- 
tion. Furthermore, none of the parties has attempted to accurately 
translate any resulting loss of ridership into increases in automobile 
usage. It is the reduction of the automobile as a source of pollution, 
rather than the gain of transit riders per se, that is the objective of 
the Staic’s Plan. 


22 See note 7 supra. 
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by the State.** Plaintiffs also desire to pursue their claim 
that the State is in default in implementing the remairing 
strategies and to obtain judicial enforcement of these stra- 
tegies. The plaintiffs’ right under the Act to seek such an 
enforcement order is beyond challenge, §304, 42 U.S.C. 
§1857h-2. They have fully discharged their responsibility 
to provide statutory notice, §304(b)(1)(A). Sixty days 
have passed without any action by the EPA or the State 
that would displace their citizen suit, 4304(b)(1). The dis- 
trict cou.t, however, ordered that their action be dismissed 
“in its entirety unless the plaintiffs within 10 days” serve 
additional notice** on the EPA .> induce the agency’s in- 


23 As noted previously, the EPA on January 3, 1975, sited the State for 
violations of these four strategies. [In an affidavit submitted to the 
district court on August 1, 1975, the Assistant Attorney Jenerai of 
the State of New York acknowledged that these strategies presently are 
“ander negotiation” and while agreement ostensibly “has been reached” 
with respeet to taxi cruising and after-hours goods delivery, 20 orders 
effectuating any of the four strategies bad yet been ‘issued. Similarly, 
the City did not claim adherence to the four strategies in its papers 
below. Quite the contrary, the district court literally was ‘oreed \o 
“assume .. . that defendants would disagree with this alley a” of 
noncompliance with the Plan, and even here Judge Duffy was s,vaking 
specifically of the sight strategies to which administrative consent orders 
had been entered, sot the four remaining strategies to which the State 
and City officials had formally refused to corsent. See notes 10 and ll 
supra. 


24 Jadge Duffy purported merely to require that plaintiffs serve the 
“proper notice” to the EPA under §304(b)(1) of the Act. This charac- 
terization, however, is incorrect. Plaintiffs in fact served the “proper 
notice” on August 5, 1974, when they commenced their citizen suit. 
After Judge Duffy denied their frst request for a preliminary injur 
tion on December 16, the parties tried to reach accord through neg 
tiations with the EPA. The failure of the negotiations and =he increase 
in the subway fare prumpted the cititen group to return to the district 
court and, through a show cause order dated July 28, 1975, co resume 
their request for a preliminary injunction based upon their 1974 com- 
plaint. Thus the plaintiffs were not obliged ander the Act to give addi- 
tional notice to the EPA when they had already provided the requisite 
statutory novice upon commencing the lawsuit; the district court’s in- 
struction to provide formal notice to the EPA in effect was a command 
for additional notice beyond that required by the Act. Moreove it 
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tervention. The court reasoned that the “fact that the par- 
ties have advised that there are other orders presently 
under negotiation” between the State and the EPA “clearly 
(raises] a question of fact.” Further, the court concluded 
that “the general policy is that the courts should not grant 
relief which requires continuous judicial supervision.” Con- 
sequently, Judge Duffy in effect made the EPA an indis- 
pensable party to the acton and rejected the task of judi- 
cial supervision as too onerous. We reverse and remand 
with instrictions set forth below. 


EPA-State Negotiations 


In denying relief under the citizen suit provision the 
court referred to the existence of ongoing negotiations 
between the EPA and the State and City Authorities de- 
signed to reach consent decrees carrying out the Plan’s 
mandated strategies. We join the district court in Tecog- 
nizing the utility of such deliberations and the desirability 
of attaining complian: through consensual means. But it 
is equally clear that the statute empowers neither the EPA 
nor the State to delay the approved Plan’s strategies 
through negotiations, be they formal or otherwise. Nego- 
tiations are no substitute for enforcement and for timely 
compliance with the Plan’s mandated strategies. Conse- 
quently, the district court erred in permitting the contin- 
uation of EPA-State discussions to bar suit by citizen 
groups seeking judicial enforcercent of the Plan’s ex- 
pressed provisions. The Act authorizes only two proce- 
dural routes for nodifying the Plan: a §110(a)(3) revi- 
sion or a §11(f) postponement. In all other instances, 
the State is relegate’? to a lone option: compliance. See 


Sanneineenemenee 
should be noted that '.e EPA was made aware of the reactivated law- 
suit and was asked and permitted to patticipste; in response the agency 
chose to sex7 9 letter expressing ts position. See nate 18 supra. 
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Train v. N.RD.C., supra, 421 U.S. at 89-90; Metropolitan 
Washington Coalition for Clean Air v. District of Colum- 
bia, supra, 511 F.2d at 811. As the Senate Committee 
that devised the citizen suit procedure made clear: 


“(T]he factual basis for enforcement of [the Plan’s] 
standards would be available at the time enforcement 
is sought, and the issue before the courts would be a 
fectual one of whether there had been compliance.” 
Senate Committee on Public Works, supra, at 37. 


The EPA-State conversations hardly satisfy either of 
the exclusive modification mechanisms authorized under 
the Act. In relying upon the Negotiations as a basis for 
deferring enforcement, the district court in effect granted 
a de facto revision beyond that permitted by Congress 
and without any of the Performance safeguards that pre- 
condition the granting of modifications and postpone- 
ments under 3110 of the Act. Such a step plaisly violates 
the statutory scheme and cannot be used to nullify the 
citizen’s statutorily-guaranteed right of enforcement. 


EPA as an Indispensable Party 


For reasons already stated the district court’s decisions 
to convert the EPA into an indispensable party and to 
deny relief becanse of the burdensomeness of the judicial 
supervision it would entail were clearly erroneous. The 
suggestion that, in compelling joinder of the EPA. the 
district court merely applied the broad discretion granted 
it under Rules 19 & 21, F.R.Civ.P. is unsound. The gen- 
eral authority thus vested in the judiciary to manage 
ordinary litigation does not entitle the court to contra- 
dict a clearcut, specific legislative scheme or to emascu- 
late the citizen suit provision created by Congress. In do- 
ing so, and in denying citizen enforcement of the lawfully 
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established Plan, the district court abused its discretion 
under the Act.** 


Conrciusion 


We are aware that enforcement of the air quality plan 
might well cause inconvenience and expense to both gov- 
ernmental and private parties, particularly when a con- 
gested metropolitan community provides the focal point 
of the controversy.’* But Congress decreed that whatever 
time and money otherwise might be saved should not be 
gained at the expense of the lungs and health of the 
community’s citizens: 


“The protection of public health—as required by the 
national ambient air quality standards and as man- 
dated by provisions for the elimination of emissions 
of extremely hazardous pollution agents—will require 
major action throughout the Nation. Many facilities 
will require major investments in new technology and 
new processes. Some facilities will need altered oper- 
ating procedures or a change of fuels. Some facilities 
may be closed. 


25 The further suggestion by defendants that EPA involvement was 
warranted to prevent condlicts in enforcement policy between the agency 
and citizen groups also is without merit. The citizen suit may only 
Proceed in ‘he event of agency inaction, $304(b)(1)(B), and even then 
the EPA can participate in the creation and coordination of the judicial 
Tesponse by intervening as a matter of right. Furthermore, to enforce 
its own orders the EPA also must Tepair to the district court, §113(b), 
42 U.S.C. §1857¢-8, where the action can be consolidated with any 
pending citizen suit to insure uniformity of relief. 


26 See, ¢.g., Metropolitan Washington Coalition for Clean dir v. District 
of Columbia, 511 F.2d 809 (D.C. Cir. 1975) (Washington, D.C.) : South 
Terminal Corp. v. E.P4., 504 F.2d 646 (1st Cir. 1974) (Boston) ; 
Commonwealth of Pennsylu inia v. E.P.4., 500 F.2d 246 (3d Cir. 1974) 
(Philadelphia); State of Texas v. E.P_A., 499 F.2q 289 (Sth Cir. 1974), 
stoy denied, 421 U.S. 945 (1975) (major Texas cities). 
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“The requirements for State action will be broad- 
ened. And the obligation of polluters will be greatly 
increased. What has been a. program focused on 
uniquely critical areas, underfunded and inadequately 
manned, will become truly national in scope and will 
require an immediate increase in personnel and fund- 
ing.” Senate Committee on Public Works, supra, at 1. 
See also House Committee on Interstate and Foreign 
Commerce, H.R. Rep. No. 91-1146, 91st Cong., 2d Sess., 
at 45 (1970). 


The record before us is one that cries out for prompt 
and effective relief if the congressional clean air mandate 
is to have any meaning and effect in New York City. We 
cannot disregard the frank statement made by New York 
State’s Assistant Attorney General some two years ago, 
that this “is a legally enforceable plan, ... a legaily ade- 
quate plan,” and that “fi]f there is a valid legal ground 
for ...a refusal [to enforce the plan], we have not been 
able to find it... .* Yet it is beyond serious dispute that 
the defendants are now almost a year in default in carry- 
ing out the principal strategies of the mandated Plan, which 
are central to achieving the primary ambient air qualit: 
standards prescribed by Congress, with the result that the 
public of New York City is exposed to carbon monoxide 
pollution that has in the meantime climbed to over five 
times the federal health standards. The court cannot con- 
sistently with its duty be a party to the delaying process 
that has led to this situation. The Senate Committee on 
Public Works, discussing the purpose of the citizen suit 
Provision in its Report on the Clean Air Act Amendments 
of 1970, made this clear: 


“If the Secretary and State and local agencies 
should fail in their responsibility, the public would 
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be guaranteed the right to seek vigorous enforcement 
action under the citizen suit provisions of section 304. 


* a e s = 


“The Committee believes that if the timetables estab- 
lished throughout the Act with respect to ambient air 
quality standards necessary to protect public health 
are to be met, the threat of sanction must be real, and 
enforcement provisions must be swift and direct. 
Abatement orders, penalty provisions, anc -apid ac- 
cess to the Federal District Court should accomplish 
the objective of compliance.” Senate Committee on 
Public Works, supra, at 20, 22. 


Accordingly, we affirm the denial of the preliminary in- 
junction restraining the transit fare increase. 

In all other respects we reverse the district court’s deci- 
. sion and remand the case to that court with the following 
instructions : 


1. The Transit Authority should be reinstated as 
a defendant in the action; 


2. Partial summary judgment should be entered in 
favor of plaintiffs, directing enforcement of the four 
strategies listed in note 7 suyra, the court to take such 
further steps as are necessary to insure enforcement 
of these stzutegies; 


3. Further hearings should be held promptly to de- 
termine whether the defendants are in default in carrv- 
ing out any of the remaining strategies and, if so, the 

y court should enter such orders and take such other 
steps as are necessary to enforce those strategies be- 
ing violated by the State. 


Since time is of the essence in providing such relief as 
may be appropriate in this case, we direct that the case 
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be given priority on -emand and that, if Judge Duffy’s 

schedule precludes his handling it promptly, the case be 

reassigned to another judge whe is in a position to do 30. 
The mandate shall issue forthwith. 


\ 


APPENDIX II 


\ONITED STATES DISTRICT courT 
| SOUTHERN DISTRICT OF NEW YORK 


‘iting te tk ee ee 
FRIENDS OF THE EARTH, et al., 

74 CIV. 4500 (KTD) 
{ Plaintiffs, 


H ~against- NOTICE OF APPEAL 
f —— EE 


‘HUGH CAREY, et al., 


Defendants. 


a eS i RR i: AG sa te abn sale Heal sa 


Notice is hereby given that Friends of the Earth, friends 
‘ea the Earth, New York Sranch, Natural Resources Defense Council, 
iIne., Sierra Club, Citizens for a Better New York, Citizens for 
‘Clean Air, Committer. for Better Transit, Environmental Action 
‘Coalition, Harlem Valley T:* isportation Association, Lastitute 
‘ae Public Transportation, Nic Clean Air Campaign, New York 
|State Transportation Council, North East Transportation Coalition, 
i West Village Committee, David Sive, and Paul Dubrul, plaintiffs 
| 
sherein, hereby appeal to the United States Court of Appeals for 
wn Second Circuit from the order entered in this action on the 
‘28h day of August, 1975 denying plaintiffs’ Motion for a 
preliminary injunction and dismissing the complaint as against 


lthe New York City Transit Authority. 


| 
| 


‘a submitted, 
! (| - 

n Gul Loeubrl. 
i 

| 

| 

! 


| 
i ROSS SANDLER 
- DAVID SCHOENBROD 

Attorneys for Plaintiffs 
’ (Natural Resources Defense 
Council, Inc.) 
15 West 44 Street 
New York, New York 10036 
(212) 869-0150 


Dated: New York, New York 
August 29, 1975 


ek ° o 
ee Tn, pet, oF 0, om, ue. ‘ _ <a ey q - 
> Po i aor . ee = a ebebes corte a) rs ix te ; ass Fa rel ~ ce ere Se rat TO Pm 


AFFIDAV:T OF SERVICE ON ATTORNEY BY MAIL 


State of New York, County of New York, ss.: 
being duly sworn, says that on the.........00---......day 


& = 7° bt oD Hi ae 
of... abies 5 SAEZ 4 rlIYLE Ae served she annexed 


/ ‘Bf, _, Cut teal P- ‘ SLLINTIFF ’ 
J eahhidt | Aha ties tlibtasess ~ F5q., the attorney for thed YUCIIU be Azz, 


herein by depositing a copy of the €ame, inclosed in a postpaid wrapper in a post office box situated at Chambers and 

Centre Streets, in the Borough of Manhattan, City of New York regularly maintajned by the a of the 
. ‘ : : . ae al Ly HK & 7 

United Statesawyajd city divetted to the said attorney at No.0... 03 ..hF fal FF 


Borough of A Vibe A. City of New York, being the address within the State theretofore designated by 
him for that purpose. 


in the 


Sworn to before-mg,_ this SHARON L. FEIGENBAUM ro’ 
<= SPP - 7. Commissioner of Deeds eae 
pA Oe Be bd © Bs 19 AZcity of New York No. 2-2762 O22 elo 2 ee 
J ertificate filed in New York Coutty 
l f mami Expires March 1.1977 
4, f ea 
“ph ee eS J il . ; 


